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EVERY CONTACT LEAVES ITS TRACE

Wherever he steps, whatever he touches, whatever he leaves, even unconsciously, will serve as
a silent witness against him. Not even his fingerprints or his footprints, but his hair, the fibers
from his clothes, the glass he breaks, the tool marks he leaves, the paint he scratches, the
blood or semen he deposits or collects- all of these bear mute witness against him. This is
evidence that does not forget. It is not confused by the excitement of the moment. It is not
absent because human witnesses are. It is factual evidence. Physical evidence cannot be
wrong; it cannot perjure itself; it cannot be wholly absent-only its interpretation can err. Only
human failure to find it, study and understand it, can diminish its value.

(Harris vs. United 5States, 331 U.5.145, 1947)
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vnsmerasvissiido POANES 1o be proved.

l. That a package was stolen from the complain-
ant’s godown.

IL. That the recovered cloths were in the stolen
package.

IM1. Thar accused Somua was arrested with some
of the cloths in his possession,

I'V. That the remaining cloth were recovered
while concealed in a granary, and under heaps
of fuel in the houses of Bipta and Somua_

V. That Bipta Goala has two previous convictions.

O3 TR Feorft’

| worly =g PP | 34

Evidence to prove each point.

(1) Complainant.

(2) Sagar Mal (complainant's gomasta)
{3) Prasad Singh (complainant's peon)
{exhibit First Information Report and
broken padiock)

Sagar Mal (2)

Complainant (1). (Exhibit invoice.)

{4) Constable Palakdhari Singh.
(5) Behari Sao.

(6) Sub-Inspector S. K. Luhiri,

(7} Abdul Rahim (search witness).

(8} Sheonath Pande (search witness.)

8. (i) Amanat Khan, of Nathnagar police
station.

Constables Jeodhari Singh of Bhagalpur
district can prove the second conviction.

Offtcer-in-charge of police- station
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B, P. Form No, 41,
Beagal Form Mo, %139,

Brisf of & Cam,
Llf;lhm 449).
Brief,
I. Name of pobice-stmrion ., <« Bhagalpur (Kotwali),
1, Number and date of Aest informaiion report No, 3, duted @1l Augusr, 1929,

1. Name of accused persons sent up .. (1) Bipta Cioals, of Khanjorpur (Bhagalpur town)
£2) Samun Kahar, of Malchak (Bhagalpur town),

4. Provious convictions of each accused N, | (@) 16l Ouwber. 1922, three moeridbs’

persons traced during Investigntion, rigorous  imprisorment, socticn 179, Indian
il any, Pena] Code, Monghyr.
- (B) 25th November 1523, six months' TIEOTous

mprisonment, secthions 17975, Indinn  Peral
Clowle, Bhagalpig

Mo, 2 M
3. Whetker identified or not R | P idevanaliedt,

£ HNames and sJoresses of absconders |, . Ml

7. Date fixed for tral . <o ddth Augusi, 1925

History of Coae.

On the night «f Sth6ith Apral 1925, o pockage comtattie p PaoeepLdn’s werth Re did
was stolen by some culprits vnknown, whiv brebe oren the bk of owosideedeer (lacing a
Blind lane) of comrlairant’s gedewn at Shujngarj. The ¢a-c was reported en thie Fl'ow|rg
morning amd. during the investipation thal moedintels  Bolewedst, of wes lesand o) s tle
package had been aken deliaiv of by the complairant on 1f - reev e flaiden ard mge
cartea (o the godewn by Hipra Goala, one ¢f 1he presert aocused. B wmER gguesin red
slong with others, but denicd mil knowleoge © 1he occrererse.,

On the ®th June 192%, i.e. o dnys afier the olviionce, Nomn Kihar, who Is '
carter by profcssion and takes his cart feor hie 1o the railway satin poeveFed. was
arrested wn wnricion while trylng 10 sell thice pairs of rew JEors at o very low Frice,
by constable Palakdbari Singh, of Natknagar policcsta'h r. Scpra soed Fofire 1he Sub-
Inspecior of Nathnugar that the dhoris wepe made over o hin Py Bipo’ wife tor rale.
The Sub-Inspector of Nuthnagar, who had already been no $ad of ke thent rrpesied Semua
under secticn 54, Coimirnal Preccdure Code, on susrichon, ard con mipn viied the irform aticn
at once 10 the Investiputing cffices. The houses of Ripts ard Somia were searekeil by e
on the aftermvcen of 8ih June 1925, and 2% paurs oF ofBars oed seeis, 8 shatts of I g-cloth
and the gunny cloth cuvering walhh whih e Finkife was vralpod ard o8 which (ke
complainant’s mane was wrilen were recovered (1 m meoen g v operiy o Ee slecpirp reem
of the former amd 1Y pabis of ihoric and twes phars o0 e, <o fse = 1ha wikageam of she
latter, comvenlad under heaps of finl,

All the clothe recovered were identified wod clainad b8 wompe et as ke rece grazed
the handwritting o1 the gomasia o f the firm of Hardhurd Mavesom of Fon Pazar, Caler tia
who noted ther l'lril.‘n, when he male ihe urckaie, o e clivhs with n rervil, The
manufacturer’s number and description siompad on tbem b ollies wil be ertes i jhe
imvoice recenved from the Caleutia firm.

Bipia confessed before the Investigativg officer 1hat Le ol Somva had o Miesiiicd  the
theft and shared the property Feiween them, bui declived 1o cenfess Bofore the Muagisuare,
Somus also declined to make a siatement when produced befrre the hlagistrure
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enjoys wide powers to complete the same and the High court cannot interfere at the
investigation stage. Submission of charge sheet cannot be treated as a finality of
investigation until cognizance of the case is taken.
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18.2.1 FIR delay- The court has always viewed FIR with grave suspicion when there had
been unexplained delay in lodging it. It can be presumed that the delay was used for
manipulation of the prosecution story (Ref. 14 BLD 94, 44 DLR 492, Abdul Latif Vs. The
State), (Ref: 17 BLT 25 HC, Monwar Mallik vs The State).

A belated FIR without any satisfactory explanation makes the prosecution case shaky
and doubtful (Ref. 16BLD 395 HC-Munsurul Hossain Vs. The State).
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18.2.3 The filling of the FIR by the victim's father that she died after taking poison was no
bar to file a second FIR if subsequently it transpires that the death was homicidal in
nature. (Ref. 53 DLR 102 AD- Abdul Khaleque Vs, State).

18.2.4 The FIR may also be treated as a dying declaration if its maker died shortly after he
made it (Ref. 54 DLR 333 HC, State vs, Rashid Ahmed and others).

18.2.5 FIR cannot be used as substantive evidence but can be used only for the purpose
of contradiction (16 DLR 94 SC, Siraj Din Vs.The State).
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» Police in the matter of investigation enjoys wide powers to complete the same and the
High court cannot interfere at the investigation stage. Submission of charge sheet
cannot be treated as a finality of investigation; until cognizance of the case is taken by
the court (31 DLR 69 SC, Bangladesh Vs Tan Kheng Hock).

¢ Delay in examining the witness is fatal to prosecution caﬁe. (Ref. 61 DLR 54 HC,

Shahabuddin Vs.The State).

¢ Statement to the police recorded under section 161 ir?/ cannot be used by the
prosecution to corroborate or explain the evidence of the witness in court but the
defence can use it for testing his veracity. (Ref.11 DLR 17, Sona Meah Vs. The State).

» Itis now a well settled proposition of law that confessional statement of an accused can
be the sole basis for finding him guilty of the charges brought against him. (Ref. 16 BLT
335HC, Zillur Rahman Vs, The State).

= Itis well settled that the statements of witness recorded under section 164 Cr.PC during
investigation of a case is not substantive evidence. Such statement can only be used to

» corroborate or contradict the evidence given by that witness in the court. (Ref. 14 BLC
865 HC, Rasul Hoque Vs, The State),
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The provisions of section 154 CrPC shall also apply when a police officer receives any
credible information that a person may be concerned in any cognizable offence or has a
reasonable suspicion that a man might have committed an act in any place out of
Bangladesh which if committed in Bangladesh would have been punishable as an offence.
(Ref.54 DLR 258 HC, Kalandiar vs. Bangladesh and others).

No police officer shall investigate a non-cognizable case without the order of a Magistrate
having power to try such case or commit the same for trial. (Ref. 29 DLR 259 SC Abdur
Rahman Vs.The State), (Ref. 41 DLR 306, Aroj Ali Sarder Vs.The State).

Inquiry by Magistrate simultaneously with police investigation is not unwarranted. (Ref.
8 PLD 448 Lah).

U/s 172(2) CrPC a Criminal Court may send requisition for the Police diary of a case under
enquiry or trial before it and may use it in the case not as evidence but in aid of such
enquiry or trial. (Ref. Abdus Sukur Miah vs, the State 16 BLD (HCd) 337.

Investigating officer as a defense witness cannot be cross examined by the prosecution.
(Ref. Anis mondal vs.state 10 DLR 459).

Magistrate may direct Police for further investigation before taking cognizance but after

taking cognizance on police report the Magistrate cannot direct police for further

investigation. (Ref.4 BLD {AD) 206).
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There is no power for re-investigation after scraping earlier investigation report. But
further investigation may be made (Ref. 3 BLD {HCD} 155).

Process of Investigation is inherent right of police. (Ref. NLR {National Law Report of
Pakistan} 1996 Criminal Lah.622).

During investigation police cannot act capriciously or whimsically. They are as much
bound by law as any other person. (Ref. NLR 1982 Criminal Lah 255).
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